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A no-fault compensation
system is a possible alter-
native to our current tort-

based professional liability sys-
tem. This concept has been un-
der discussion in the U.S. for a
number of years, and it has a
certain appeal. While most phy-
sicians would be happy to see our
present lottery system replaced,
there always has been a concern
that a no-fault system would re-
sult in a rapid escalation in the
number of cases brought and, as
a result, in overall costs.

To understand how such a sys-
tem might work we might look
to Sweden. The Michigan State
Medical Society did just that in
1989, when it organized a trip
to Sweden. Joining the medical
society were representatives of
the Michigan Hospital Associa-
tion, the two Michigan physi-
cian-owned insurance compa-
nies, the trial lawyers associa-
tion, and the Michigan legisla-
ture. The trip was led by
Marilynn M. Rosenthal, profes-
sor of sociology at the Univer-
sity of Michigan, Dearborn, and
author of Dealing with Medical
Malpractice: The British and
Swedish Experience.* There, the
delegation studied the earlier
Swedish Patient Insurance
Fund, the Medical Responsibil-
ity Board (“MRB”) and the
Swedish health care system.

Embedded within the Swedish
social system, the earlier Patient
Insurance Fund was the no-fault
alternative to the tort system
until 1996, when the Patient
Torts Act (PTA) replaced it. In
reality, however, the PTA also is
a no-fault system, even though
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it does require all medical and health providers to
obtain liability insurance. The question we pose
in this article is whether a similar no-fault system
for compensating injured patients could be adapted
to meet the needs of patients in the U.S. The an-
swer will depend on whether we in the U.S. can
replicate the elements of the Swedish social and
legal system that underpin the success of this al-
ternative.

The Swedish insurance system

 Sweden’s earlier Patient Insurance Fund oper-
ated in the context of a public health care system
that is part of an extensive welfare state. Sweden
guarantees full employment, extensive entitlement
programs, and legislated social programs. The
state funds all hospitals, and all but 5 percent of
the physicians are employees of the state. Finan-
cial responsibility for health care services is dis-
tributed among the national government, 23
county councils, and three large municipalities.
The municipalities take primary responsibility for
social welfare services. Health care accounts for
more than two-thirds of each county’s budget.
County councils operate hospitals and outpatient
services.

Other social insurance systems also compensate cer-
tain medical injuries. These include public insurance,
workers’ compensation, collective agreement sick-leave
insurance, security insurance, no-fault traffic insurance,
no-fault medical drug insurance, the General Torts Act,
and compensation for victims of crime.

First no-fault system

Sweden first introduced the country’s no-fault
Patient Insurance System in 1975. Within this sys-
tem, a Patient Insurance Fund was established,
funded by county tax revenue and by organiza-
tions representing private practice doctors, den-
tists, and physiotherapists. A consortium of pri-
vate Swedish insurance companies administered
the system. Three years later, a similar insurance
system was introduced for injuries caused by, or
clearly related to, pharmaceuticals.

The Patient Insurance System did not require a
showing of fault or malpractice in order to com-
pensate a claim against a health care practitioner.
The Medical Responsibility Board processed com-

plaints alleging physician incompetence. This func-
tion was and still is entirely separate from the sys-
tem that compensates patients for injuries. In
1997, it became a legal obligation for every health
care authority to provide compensation for inju-
ries sustained in the course of clinical procedures,
regardless of fault.

In a 1983 study of the Patient Insurance Sys-
tem, Carl Oldertz, vice-president of Skandia,
showed that 60 percent of the injuries were con-
sidered eligible for compensation. Of these, about
75 percent of the claims involved procedures. Mr.
Oldertz said, “Our philosophy is compensation
should be paid if it’s possible to have avoided a
particular medical injury. And that fault is an ir-
relevant factor.”

The Patient Insurance Fund provided compen-
sation according to a predetermined schedule, ad-
justed by percentage of full or partial disability
and by expected duration. It covered most inju-
ries due to diagnostic errors, new or unproved
methods of treatment or their complications, haz-
ardous interventions performed in order to avoid
a threat to life or permanent disability, injuries
that could have been avoided by choosing a differ-
ent treatment, and most mistakes in diagnosis.

Exclusions included minor injuries requiring 30
days of sick leave from work and a minimum of 10
days in the hospital, cases of psychological or “un-
avoidable” injury, or “accidental” injury. It only
covered infections in clean cases, excluding infec-
tion of the respiratory or gastrointestinal tract. If
an expert medical advisor held that “accepted”
medical treatment was used, the injury was not
compensated. Injuries due to pharmaceuticals
were covered through a separate program. Fault,
except in rare instances, was not a necessary fac-
tor.

Loss of income was paid when the child’s future
opportunities could be assessed. Pain and suffer-
ing were paid with strict limitations. Economic
damages were paid in a structured settlement. The
statute of limitations was three years, with the
equivalent of the collateral source rule, taking into
account other types of insurance payments. In the
case of a death no payments were made for non-
economic damages. Experienced claims adjustors
used objective criteria to determine awards.

The only lawyers involved in the procedures un-
der the Patient Insurance System were the insur-
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ance company staff or individuals who assisted
patients in writing out claims. The system had an
18 percent overhead, and the whole award went
to the patient. Compensation was 100 percent for
economic losses, with noneconomic losses paid ac-
cording to a fee schedule. Noneconomic losses ac-
counted for two-thirds of the payments. The aver-
age claim was settled within two months and most
of the rest in less than six months, although some
took up to two years.

Appeals went to a government-appointed claims
panel with six permanent members, including one
medical expert from the government. These ap-
peals were free of charge. Approximately 20 cases
could be heard in a month. The panel reversed
about 10 percent of the cases.

Arbitration was available but rarely used. The
chair of the arbitration panel was a governmental
appointee, usually a judge, and medical experts
advised the panel. In 1989, only a handful of cases
had been taken to court. In general, these were in
cases where the Patient Insurance Fund had ex-
cluded payment, and the lawyers argued that the
case should be covered. A series of cost-cutting
maneuvers had reduced the schedule of awards,
strengthening those arguments.

The American trial lawyers with us who looked
at this system predicted that Swedish lawyers
would soon bring more of these cases to court,
but the Swedes explained that American trial
lawyers should recognize that the mentality of
U.S. and Swedish lawyers are poles apart.
Swedes generally do not believe in “a right” to
economic compensation for all imperfections or
defects, and Swedish case law provides very low
damage awards. Indeed, the lawyers who had
brought cases to court found the damage awards
under the general Torts Act to be lower than
the fixed benefit schedule the Patient Insurance
Fund used.

Feedback from the Patient Insurance System
was returned to hospitals, physicians, and the
chief of the hospital clinical service. The physi-
cian could not be fired for this reason alone, but
he or she could be either reassigned or sent for
additional training. All case reports went to a
risk management/quality assurance database.
Complaints of physician fault or malpractice also
could, and still can, be filed with the Medical
Responsibility Board.

Medical Responsibility Board

The Medical Responsibility Board (MRB) is a gov-
ernment agency resembling a court. A patient, close
relative, or legal representative may claim malprac-
tice or allege that medical practitioners have acted
incorrectly. The remedies include disciplinary
warning, admonition, or removal of the practitio-
ner from the health register.

 Medical practitioners are thus held responsible
for their actions in a process that is separate from
the system for compensating injured patients.

Although the number of complaints filed annu-
ally has varied, it has been fairly consistent. In
1994, 2,417 complaints were filed, and this num-
ber grew slowly to 3,250 in 2001. In 1994, the board
judged 2,053 cases, increasing to 3,132 cases in
2001. Thus, the board clears its dockets fairly effi-
ciently, avoiding undue procedural delay.

The MRB decides all matters associated with dis-
ciplinary sanctions. This body consists of a chair
and eight government-appointed members. In
1989, they included members of parliament, rep-
resentatives from each of the three large health
occupation unions, and a representative from the
Federation of City Councils. The chairman must
be a lawyer and should have experience as a prac-
ticing judge. In certain situations, the chair may
decide cases independently of the panel.

In 1994, the chairman independently judged 684
cases, and the panel judged 902. This ratio has
gradually reversed, until 2001, when the chair in-
dependently judged 1,733 cases and the panel 723
cases.

Patients, health care professionals, hospitals, a
parliamentary entity, or the National Board of
Health and Welfare may submit complaints in writ-
ing, using forms that are widely available in all
hospitals. If a plaintiff cannot file a complaint per-
sonally, a proxy may do so. Administrative staff
reviews all submitted complaints, screening out 30
to 40 percent as frivolous.

The MRB assigns investigation of the complaint
to a physician in the same discipline. The physi-
cian considers written testimony from the named
physician, the complaining patient, and other in-
terested parties, as well as the hospital records. A
staff lawyer writes up the physician’s summary, and
the physician presents it to the MRB.

The opinions and recommendations of this physi-
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cian are granted considerable weight in the MRB’s
discussion, but the MRB’s ruling typically is unani-
mous. The MRB’s nonphysician majority gives the
public confidence that physicians are not covering
up for each other, and the physician experts give the
panel credibility and validity. The MRB normally
accords these physicians great deference.

The proceedings are conducted in writing,
though portions may be verbal. The MRB thor-
oughly examines the factual findings of all com-
plaints, considering all relevant records and asso-
ciated documents. The practitioner under investi-
gation must respond within a set time limit, indi-
cating whether he or she accepts or rejects the al-
legations, and giving the basis for this position.

The appropriate city or district administrative
court does have subject matter jurisdiction to or-
der a hearing or issue an injunction.

Disciplinary sanctions may be imposed on health
and medical practitioners who, intentionally or
negligently, fail to discharge their duties or other
obligations in accordance with Swedish law. The
1994 Health and Medical Personal (Duties) Act (re-
placed in 1999 by a new law with essentially the
same content on this subject) is the controlling law.
A complaint must be filed within five years of the
alleged offense.

MRB sanctions may include warnings, admoni-
tions, restriction of prescribing authority, or with-
drawal of licensure, which latter must be requested
by the National Board of Health and Welfare. Warn-
ings are issued in some 20 percent of the cases.
These admonishments are taken extremely seri-
ously. The Michigan delegation was told that one
admonished physician committed suicide.

Investigations usually last 18 months, but for li-
cense revocations they usually are completed in five
to six months. The MRB usually issues a sanction
for substance abuse or for mental incapacity, less
often for professional incompetence. The MRB has
complained of inadequate funding and insufficient
staff.

The total number of warnings or admonitions
varies. In 1994, the MRB warned 150 practitioners
and admonished 112 practitioners. This rose to 226
warnings and 184 admonitions in 1996. In 2001,
the MRB warned 120 practitioners and admonished
157.

A license to practice medicine may be revoked
for incompetence, when a practitioner is shown to

be clearly unfit to continue in practice, or because
of illness. A practitioner may receive an injunction
requiring a medical examination. A license to prac-
tice may be temporarily withdrawn pending the
final outcome of the examination or if the practi-
tioner has failed to comply with the injunction
within one year. In the European Union, revoca-
tion of a license to practice in any other member
state also bars that person from practicing in Swe-
den.

License revocations are uncommon for doctors,
dentists, or nurses, and only a few have been is-
sued for other health care personnel. In 1994, of
48 filed complaints, the MRB revoked 20 licenses
from seven doctors, two dentists, and 11 nurses.
Number of complaints filed increased to 80 in 1998,
with the MRB revoking 26 licenses from 16 physi-
cians, one dentist, seven nurses, and two other
personnel. In 2002, of 60 filed complaints, the MRB
revoked 19 licenses from six physicians, one den-
tist, and 12 nurses.

Final decisions of the Medical Responsibility
Board may be appealed to an administrative court
within three weeks. In addition to the plaintiff and
defendant, the National Board of Health and Wel-
fare may appeal. The parliamentary ombudsman
and the Chancellor of Justice may also appeal cer-
tain decisions. All parties are entitled to legal coun-
sel. Few judgments have been appealed to the ad-
ministrative court since July 1995, averaging 23
to 29 per year.

Patient Torts Act

The 1996 Patient Torts Act requires that pa-
tients take their liability claims to court and that
health care providers carry liability insurance.
Whether the bill was passed because of perceived
deficiencies in the previous Swedish Compensa-
tion Fund or primarily in response to pressure
from the European Convention on Human Rights
is a matter of conjecture. We do know that Article
6 of the Convention states, “In the determination
of his civil rights and obligations…everyone is en-
titled to a fair and public hearing within a reason-
able time by an independent and impartial tribu-
nal established by law.” We also know that
Sweden’s governmental and quasi-governmental
administrative systems have been criticized in
Europe on this basis.
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The PTA compensates injuries caused by health
care practitioners, including conditions that are the
result of the diagnosis and treatment of disease,
medical research, organ or tissue donations, trans-
portation of patients, and dental care.

The burden of proof is lower than it is under the
general Torts Act in Sweden. The plaintiff must
show “by a reasonable certainty” that the health
care practitioner’s conduct caused the alleged in-
jury. There is no need to prove proximate cause;
that is to say, that the injury was within the scope
of foreseeable risk.

Under the PTA, the “but for” test may be used,
meaning that the injury would not have occurred
“but for” the physician’s act or omission. Also, the
defendant’s conduct is considered the cause if it
was a “substantial factor” in causing the injury.

Claims under the PTA may involve procedures,
medical devices, diagnoses, infections, accidents,
and pharmaceuticals. Compensation is paid if a
different procedure or method could have pre-
vented the injury or if the injury resulted from de-
fective devices or products or from their incorrect
use. Injuries are compensated if they result from
transmission of infection, from accidents in the
course of diagnosis or treatment, or from pharma-
ceuticals prescribed or given contrary to directions.
The standard of care is that of a skilled specialist
or any other skilled professional within the field.

 Compensation is not offered for injuries that are
unavoidable, for injuries resulting from a proce-
dure that is necessary to diagnose or treat a dis-
ease, for life-threatening injuries, or for treatments
without which there would be severe disability. This
includes emergency care. If the only available treat-
ment was provided, an injury is not compensated.
Under the PTA, a claim must be filed within three
years from the time that the patient recognized
the injury and within 10 years from the time of
injury.

Calculation of medical expenses, other expenses,
loss of income, funeral costs, loss of services, and
damages for pain and suffering usually are the same
under the PTA as under the general Torts Act.
Because the public health care system funds the
hospitals and employs most physicians, actual
medical expenses tend to be low.

The PTA compensates only necessary expenses,
not so-called comfort expenses. There is compen-
sation for loss of future income when an injury leads

to permanent harm. The general Torts Act pro-
vides the following criteria for these calculations:
type of work, previous education and occupation,
retraining requirements, age, and residence.

Compensation for acute and permanent pain and
suffering take into account the length of hospital-
ization or sick leave, and it is generally very low in
Sweden. The courts usually rely on the Traffic In-
jury National Board tables as a template for these
calculations.

Under the PTA, approximately $180 is deducted
from patient compensation. A cap on patient com-
pensation for economic and noneconomic damages
is set at an amount that presently is about
$730,000. If several patients are injured through
the same conduct, the total amount paid is capped
at about $3.6 million. If this amount does not fully
compensate patients for their respective injuries,
payment for each individual is reduced.

When negligence can be proven, a plaintiff may
file under the general Torts Act, thus avoiding the
PTA deductible and the cap on compensation. The
burden of proof in the no-fault PTA system requires
“reasonable certainty,” a lower burden of proof of
causation in comparison with the general Torts Act,
which requires “probable cause.”

Damage awards under the general Torts Law
generally would not exceed those under the PTA.
Courts usually are very unwilling to award high
noneconomic damages to any plaintiffs. In crimi-
nal law, for example, awards to victims of serious
crimes are very low in comparison to those in the
U.S. This appears to be a cultural difference, rather
than a legal difference.
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Applicability to the U.S.

To evaluate whether the U.S. should change to
a no-fault patient compensation system, we need
to consider whether the key elements of the Swed-
ish system could be applied under the current U.S.
health care system. The questions are whether the
U.S. public would accept restrictions on the types
of events that are compensated, and whether they
would accept a limited compensation schedule. In
Sweden, these two points explain why the num-
ber of cases and overall costs remain under con-
trol.

In legal terms, the obstacle is that compensa-
tion in Swedish medical liability cases is deter-
mined in the same way as it is in all other types of
cases under Sweden’s general tort law, and all
these awards are low. In the U.S., awards in all
types of tort cases are much higher, and this has
caused the American public to expect correspond-
ingly high levels of compensation for medical li-
ability cases.

We also need to recognize major cultural differ-
ences between the Swedish legal system and the
American system. Sweden does not have jury tri-
als. At the district court level, a judge and three
laymen decide the case, and they all have an equal
vote. The crucial difference in comparison to the
U.S. is that Swedish case law allows judges and
laymen to decide on patient compensation, includ-
ing noneconomic damages, in accord with strict
guidelines. Again, this is a cultural difference. Case
law has been able to develop in this way because
the public is satisfied with these lower levels of
patient compensation and noneconomic damages.
The Swedish public does not believe that any plain-
tiff would have the right to $20 million in dam-
ages for any injury. The PTA cap of approximately
$730,000 sounds high enough to them. Of course,
because Sweden’s social system subsidizes many
of the plaintiff’s costs, their lower awards reflect
in part a lower need.

Although the Swedish system of socialized medi-
cine is markedly different from our U.S. system,
these differences may be less relevant to this dis-
cussion than are the differences in legal environ-
ment. Medicine is virtually free of cost within the
public system in Sweden, but there is a small pri-
vate system that provides a significant amount of
care in some fields. In contrast, although we have

a primarily private system, we too have a large
public system. Medicaid now covers 47 million
Americans, and Medicare is not far behind.

 To build a case for change to a no-fault system,
we would have to answer the trial lawyers’ charge
that the tort system protects the public from “bad
doctors.” In Sweden, the system is clearly bifur-
cated, and patient compensation is entirely sepa-
rate from disciplinary actions against doctors who
perform poorly or are unqualified. If we were to
have a no-fault compensation system in the U.S.,
the public would likely demand something like the
Swedish Medical Responsibility Board, to feel that
their interests were being protected. Although we
do have boards of medicine in each state, these
bodies have come under attack, and they have not
maintained the credibility with the public that the
Medical Responsibility Board has in Sweden. We
would need to carefully study this trade-off.

In summary, the Swedish system is ideally suited
to Sweden. Any attempt to adopt it, in whole or in
part, in the U.S. would encounter a number of prob-
lems. The trial lawyers would oppose it, and the
political climate would be problematic. If awards
were to be markedly higher here than they are in
Sweden, overall costs might be too high, and we
would have to figure out who should bear these
costs. These questions demand rigorous legal and
economic analysis.
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