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n April 7, 1986, President Ronald Reagan

signed into law the Consolidated Omni-

bus Budget Reconciliation Act of 1985,

which incorporated legislation known as
the Emergency Medical Treatment and Active
Labor Act (EMTALA) to address the problem of
“patient dumping” by hospital emergency depart-
ments. While originally designed to serve as a
safety net for emergency patients, the statute has
grown tremendously in both scope and complex-
ity over the last 15 years. As a result of increased
“regulatory guidance” and judicial action,
EMTALA mandates now cover virtually every area
of a hospital and its satellites. Hospitals, which
are required to maintain back-up call services
around-the-clock, are continually pressing special-
ists into service. Given an environment in which
regulatory burdens and federal oversight are ris-
ing, payments are falling, and overall responsi-
bilities are expanding, many surgeons are finding
it extremely difficult to maintain their practices
and adhere to the strict, unfunded mandates of
EMTALA.

This article focuses on the current requirements
for hospitals and physicians under EMTALA, the
latest government reports examining the impact
of the statute, and possible refinements to the law.

Current status

In the mid-1980s, legislators heard disturbing
anecdotes of a growing public health problem as-
sociated with hospitals that refused to provide care
in the emergency room to uninsured and
underinsured patients. In response, Congress
passed EMTALA. Although originally defined as
covering individuals that present to the emergency
department, the regulations that implemented
that law now are interpreted as applying to the
entire hospital grounds, including physicians’ of-
fices within the hospital.

As a result, many physicians, and even hospi-
tals, are confused about their responsibilities un-
der EMTALA. Currently, the law requires Medi-
care-participating hospitals to provide a medical
screening exam to any individual who comes to
the emergency department seeking examination
or treatment for a medical condition. If hospital
staff determines that an individual is experienc-
ing a medical emergency, the patient must then

be stabilized or appropriately transferred. The
hospital is obligated to provide these services re-
gardless of the patient’s ability to pay and with-
out waiting to inquire about method of payment
or insurance status. In addition, the statute re-
quires hospitals to maintain a back-up call sys-
tem for any service for which the hospital pro-
motes itself to the community. Failure of hospi-
tals or physicians to comply with any EMTALA-
mandated responsibilities can result in fines of
from $25,000 to $50,000 for each infraction.

Responsibilities under EMTALA for physicians
serving on these “back-up call systems” have be-
come a major issue for surgeons and other spe-
cialists. Over the last few years, many specialists
have become more reluctant to take call at hospi-
tals. These staffing shortages most often occur
because the community in which the hospital is
located does not provide a sufficient base of pa-
tients to support enough specialists in a particu-
lar field or because certain services are not offered
at the hospital. In addition, significant reductions
in payments for surgical services under Medicare’s
resource-based physician payment system and the
managed care industry’s reluctance to pay for
many EMTALA-mandated services have further
exacerbated this problem.

OIG examines EMTALA

On January 22, the Department of Health and
Human Services’ Office of the Inspector General
(OIG) released two reports regarding EMTALA.
The first, Survey of Hospital Emergency Depart-
ments (see box, p. 18), describes the results of a
mail and telephone survey of emergency depart-
ment managers, physicians, nurses, and registra-
tion staff, as well as on-call physicians, regarding
each group’s familiarity with EMTALA mandates.
One concern respondents raised pertained to the
cost of uncompensated care and difficulties in staff-
ing on-call panels. Respondents also identified
neurosurgery, cardiovascular surgery, pediatrics
and its subspecialties, orthopaedic surgery, and ob-
gyn/neonatal services as the top five specialties of
concern regarding on-call coverage.

The second report, The Enforcement Process (see
box, p. 18), examines the mechanisms by which
the federal government enforces EMTALA and
suggests areas in which the Centers for Medicare

VOLUME 86, NUMBER 9, BULLETIN OF THE AMERICAN COLLEGE OF SURGEONS



Provider uncertainties about EMTALA requirements

Issue
Medical

screening
exam

Stabilizing
treatment

Follow-up

care

250-yard
rule

Hospital
campus

On-call
coverage

Ambulance

Requirement

Individuals must be given a medical
screening exam that determines
presence or absence of an emergency
medical condition.

Patient must be stabilized. CMS uses
terms “stable for transfer” (physi-
cian believes patient’s condition will
not materially worsen during trans-
fer to another facility) and “stable for
discharge” (patient can reasonably be
cared for as outpatient or later as in-
patient).

Stabilized patients must be given a
plan for appropriate follow-up care.

Screening and stabilization are re-
quired for all patients seeking emer-
gency services within 250 yards of
the hospital’s main buildings.

Screening and stabilization are re-
quired at both on-campus and off-
campus hospital departments.®

Hospital must keep a list of specialty
physicians on call to stabilize emer-
gency patients.

A hospital must screen and stabilize
patients transported in ambulances
the hospital owns or operates.*

Provider uncertainty

How the exam differs from triage or
a general exam.

Whether the determination that a
patient is stable for transfer or dis-
charge ends the hospital’s EMTALA
obligation or whether the hospital
must also ensure follow-up care is
provided.

Whether a hospital must ensure that
follow-up care is obtained.

Who designates “main” buildings
and how. Also, whether the rule ap-
plies to entities not related to the
hospital, such as a restaurant or an
apartment complex.

Whether this applies to all individu-
als seeking care in departments that
normally require an appointment.

The extent to which physicians must
be on call for each specialty a hospi-
tal has on staff. Some hospitals and
physicians believe CMS requires full-
time coverage of a specialty if the
hospital staff includes three or more
physicians in the specialty.

What to do when local emergency
medical system policies mandate tak-
ing patients to the nearest hospital.

1.  This column presents information CMS staff provided to us about each issue.
2. Transfer requirements include documenting the risks and benefits of transfers and forwarding the patient’s medical records to
the receiving facility.
3.  Off-campus departments include clinics, primary care centers, diagnostic facilities, and urgent care facilities for which the
hospital has obtained designation as a hospital outpatient department.
4.  The Ninth U.S. Circuit Court of Appeals also applied EMTALA to nonhospital-owned ambulances. The court said that hospi-
tals could not turn away ambulances after radio contact is made unless they do not have the staff, facilities, or equipment to
treat the patient. Arrington v. Wong, 237 F3rd 1066 (9th Cir, January 22, 2001).

CMS comment!

Interpretive guidelines say triage de-
termines order in which patients will
be seen, not presence or absence of
an emergency medical condition.
CMS is not currently developing ad-
ditional guidance.

The requirement is fulfilled when a
physician determines the patient is
stable for transfer or stable for dis-
charge. The regulations on transfer
requirements refer to patients who
are unstable; therefore they do not
apply when a patient is stable for
transfer or stable for discharge.?

Hospitals are not required to ensure
that follow-up care is obtained. CMS
is not currently developing additional
guidance.

CMS officials are developing further
guidance on how to apply the 250-
yard measure and what properties
are covered by EMTALA.

It applies if the person says there is
an emergency or a reasonable person
would say there may be one. Fur-
ther guidance is being developed.

There is no rule linking extent of cov-
erage with the number of specialists
on staff. Physicians are not required
to be on call at all times. Further
guidance is being developed.

Compliance with local emergency
medical system policies is acceptable,
according to interpretive guidelines.
Further guidance is being developed.
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Resources for surgeons to
learn more about EMTALA

OIG report
EMTALA: The Enforcement Process
http://www.dhhs.gov/progorg/oei/reports/a510.pdf

OIG report

EMTALA: Survey of Hospital Emergency
Departments
http://www.dhhs.gov/progorg/oei/reports/a509.pdf

GAO report

Emergency Care: EMTALA Implementation
and Enforcement Issues
http://www.gao.gov/cgi-bin/getrpt?gao-01-747

AMA EMTALA Quick Reference Guide for
On-Call Physicians
http://a844.g.akamai.net/f/844/3591/3h/
www.ama-assn.org/amal/upload/mm/21/
emtala.pdf,

American College of Emergency Physicians’
(ACEP) publication
Providing Emergency Care Under Federal
Law: EMTALA

Copies are available for a fee from ACEP
through calling 800/798-1822, touch 6, or 972/
550-0911.

and Medicaid Services (CMS) could improve the
process, including increased oversight of regional
offices, improved data collection and access, and
establishment of an EMTALA technical advisory
group.

The release of both OIG reports, particularly the
survey of hospital emergency departments, pro-
vided further evidence that the continual expan-
sion of EMTALA mandates is seriously straining
the patient care safety net. In addition to signifi-
cant compliance costs for hospitals and physicians,
patients are more frequently encountering over-
crowded emergency rooms and reduced access to
critical specialty emergency care.

Congress reacts to physicians’ concerns

Congress has begun to recognize the concerns of
the physician community and has expressed seri-
ous questions about the direction and impact of
CMS’s interpretation of the EMTALA mandates.
Some of those concerns were acknowledged un-
der provisions in the Medicare and Medicaid Ben-
efit Improvement and Protection Act of 2000. One
such provision directed the General Accounting
Office (GAO), the investigative arm of Congress,
to conduct an assessment of EMTALA and report
its findings to Congress by May 2001.

GAO released its findings in June. Unfortu-
nately, the agency’s report, Emergency Care:
EMTALA Implementation and Enforcement Issues
(see box, left), failed to offer any concrete data re-
garding the effects of the statute on hospitals, phy-
sicians, or patients. Instead, the agency report
essentially summarized concerns that have been
publicly articulated by the provider and physician
communities and highlighted the pillars of the
enforcement process.

In summarizing concerns about the statute,
GAO observed that hospital and physician groups
indicate that implementation of EMTALA ad-
versely affects the efficiency and type of services
provided in hospital emergency departments, re-
sults in additional costs to hospitals and physi-
cians, and leads to delays in delivery of care and
overcrowded emergency rooms. In addition, some
hospital and physician groups claim that fewer
physicians are joining hospital staffs and partici-
pating in emergency department on-call panels
because of the uncompensated care burden asso-
ciated with EMTALA.

While acknowledging these concerns, GAO be-
lieves that other factors also contribute to these
problems. Regarding overcrowding in emergency
rooms, the agency said that the growth of the un-
insured population and the difficulty some man-
aged care patients may have in obtaining timely
appointments with their personal physicians may
also explain the increase in emergency department
visits. In discussing the on-call issue, GAO stated
that other factors, such as the ability to perform
procedures in nonhospital settings, have reduced
incentives for certain specialists to serve on hos-
pital staffs.

One important point that GAO reaffirms from
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the previous OIG reports is that CMS should re-
establish a “stakeholder advisory group that could
help CMS work with hospitals and physicians to
achieve the goals of EMTALA and avoid creating
unnecessary burdens for providers.” The need for
such a group is clear, based on the number of con-
cerns raised by hospitals and physicians over the
uncertainty as to the extent of their responsibili-
ties under EMTALA. The GAO report provides a
brief table entitled, “Provider uncertainties about
EMTALA responsibilities,” which appears on page
17.

College activity

The College has been closely monitoring this is-
sue since rumors surfaced that CMS was poised to
issue regulations to further expand EMTALA’s
scope. In response, the College joined with other
specialty societies on an EMTALA task force that
is working with Congress and CMS regarding en-
forcement of the statute. This group sent a coali-
tion letter, signed by 33 specialty societies, to CMS
late last year to request a delay in issuing any fur-
ther regulations expanding EMTALA.

Fortunately, on January 22, President Bush is-
sued a regulatory review memorandum that de-
layed for 60 days the implementation of any final
regulations published in the last days of the
Clinton Administration that had not yet taken
effect. In addition, any rules that were not pub-
lished as of noon on January 20 were withdrawn
for review and approval by the new Bush Admin-
istration. This action postponed approval and
publication of a number of pending regulations,
including any new regulations that would have
expanded the scope of provider and physician re-
sponsibilities under EMTALA.

Another activity of the EMTALA task force has
been the development of legislative language to
reform certain aspects of the statute. At press time,
members of the task force were finalizing the lan-
guage and planning strategy for securing congres-
sional support for the initiative. In an effort to
lay the groundwork and build support for these
legislative changes, College chapters have been
raising this issue during their visits to Capitol Hill.

Earlier this year, the Board of Governors’ Com-
mittee on Socioeconomic Issues developed a white
paper entitled EMTALA, Straining America’s

Health Care Safety Net. The document highlights
the problems with current enforcement of the law
and outlines possible solutions that Congress
should undertake to ensure that America’s safety
remains strong in the future. The white paper,
which was unanimously approved by the College’s
Health Policy Steering Committee, lists possible
solutions for reforming EMTALA as listed below.
(The entire paper can be viewed on the College’s
Web site under “Legislative Action Center.”)

= The term “emergency condition” should be
better defined and its limitations set. EMTALA
should be limited to the hospital emergency de-
partment, as originally intended.

= The government should reimburse hospitals
and physicians for services rendered under
EMTALA mandates through Medicare, Medicaid,
or some sort of uncompensated care pool. The
present circumstance taxes doctors through an
unfunded government mandate.

= Should the government fail to provide some
form of coverage for services rendered under
EMTALA, it should amend the internal revenue
code to provide tax deductions to physicians who
provide uncompensated care under the statute.

= Managed care plans should be mandated to
pay for justifiable screening and treatment. The
Medicare “prudent layperson” criteria for reim-
bursement of emergency room services should be
extended to all private insurance plans. It is criti-
cal that there be such a standard for managed care
plans that is defined, implemented, and based on
symptoms, not on the final diagnosis. Further-
more, all health insurers should be held liable for
failure to cover EMTALA-mandated services, and
managed care plans’ preauthorization require-
ment should be eliminated for emergency care.

As Congress begins to learn more about the
problems facing hospitals, physicians, and patients
due to broadening EMTALA mandates, policy-
makers will, hopefully, respond with a legislative
remedy. A major focus of the College’s lobbying
effort will be to expedite this process.
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